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SELYA, Circuit Judge. Asserting that the prosecution
failed to divulge the full extent of special favors showered
upon its star W t ness, petitioner-appell ant Gerald S
Mastracchio, a state prisoner, unsuccessfully sought a wit of
habeas corpus in the United States District Court for the
District of Rhode Island. The petitioner now appeals that
court's order of dismssal. Although the state court did err in
three respects and the petitioner's argunents are ably
presented, we nonetheless find that these errors are not of a
magni tude that would warrant federal habeas relief. e
therefore affirmthe order of dism ssal.

l. BACKGROUND

Qur factual account derives primarily fromthe copi ous
records of prior court proceedings. Readers who hunger for
addi tional facts should consult the trio of earlier opinions
aut hored by the Rhode Island Suprene Court. See State .

Mastracchi o, 546 A . 2d 165 (R 1. 1988) (rejecting nost grounds of

petitioner's direct appeal but renmandi ng for determ nati on anent

Fam |y Court's waiver of jurisdiction), aff'd after remand, 605

A.2d 489 (R 1. 1992); Mastracchio v. Mran, 698 A 2d 706 (R.I.

1997) (rejecting petitioner's application for post-conviction

relief).



On Decenber 15, 1979, the lifeless body of thirteen-
year-old Richard Valente washed ashore on a beach bordering
Narragansett Bay. An autopsy reveal ed that Valente had been
badly beaten, but that drowning caused his death. The autopsy
further reveal ed that a plastic plate had been inserted into his
head sone tine prior to his dem se.

A few weeks earlier the police had caught Valente
engaging in petty larceny, and he had laid blame on the
petitioner (then age seventeen). Arnmed with this know edge and
with a witness who had seen the petitioner in Valente's conpany
several days before the body surfaced, the police |aunched an
i nvestigation. Wen the investigating officers were unable to
tie the petitioner to the slaying, the investigation stall ed.

Whil e these events were transpiring, Peter Glbert, a
career crimnal, was incarcerated in Florida. He escaped in
1983 and eventual |y tel ephoned the petitioner's father, Gelardo
Mastracchi o (Gel ardo). Gel ardo, a notorious organized crinme
figure, invited Glbert to return home and partake of various
illicit enterprises. G | bert accepted this invitation and
surreptitiously repaired to Rhode 1Island. He remained in
Cel ardo's enploy until the authorities arrested himin February
of 1985. Sensing that Gelardo had a hand in his capture,

G | bert agreed to assist the authorities.
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G | bert's cooperation proved fruitful, shedding Iight
on numerous unsolved crimes. OF particular interest here, he
told the state police that the petitioner had bragged about
killing a friend by beating him transporting him to the
Janmestown Bridge, and throwing him over while still alive.
Al t hough G I bert did not know the victims identity, he quoted
the petitioner as saying (i) that he had commtted the nmurder to
prevent his victim from talking to the authorities, and (ii)
that his victimhad never been the sanme since he had a plastic
plate inserted into his skull follow ng an autonobile acci dent.
This testinmony filled the gaps in the dormant investigation, and
a state grand jury soon indicted the petitioner for Valente's
mur der .

G lbert remained in the protective custody of the
Provi dence police departnment from and after the time that he
began to warble. During his debriefing, he inplicated Janes
Broccoli and Lawrence Mastrofine in the robbery of a |iquor
store. Shortly before their trial, he testified in a voir dire
hearing regarding the prom ses, rewards, and inducenents given
to himin exchange for his cooperation. The testinony reveal ed
a variety of benefits received by G lbert including paynment of
per sonal expenses averagi ng $1, 500-$1, 800 per nonth, a thirty-

day stay with his fam |y during the holidays, conjugal visits at
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a local nmotel, twenty-five to fifty excursions to restaurants,
easy access to al cohol throughout the course of his custody, and
unlimted tel ephone privileges.

G | bert was vigorously cross-questioned by defense
counsel about these matters and about the conditions of his
confi nenment. He was |less than forthcom ng. A representative
sanpling of the cross-exam nation follows:

Q You pay for that food?

A. Yes. Soneone goes shopping and gets
groceries.

Q You give themthe noney?

A. | don't give themthe noney, the Attorney
General's O fice gives themthe noney.

Q  You sure that comes out of the fifteen
or eighteen hundred?

A. | don't see the noney. When | need
groceries the noney is nade avail abl e to buy
groceries.

Q Have you been provided with any types of
rul es and regul ations, either verbally or in
writing, concerning your conditions of
confinenent while in the custody of the
Provi dence Police, things you can do and
t hi ngs you cannot do?

A. What | can do is pretty nmuch |limted.

" m | ocked up. | got cell bars in the
wi ndow. | —two doors —three doors that
are | ocked. |"m confined to a three-room
area. That's ny exercise. | don't have no

exerci se yards.
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Q Al you do is just live fromday to day
and week to week and nonth to nmonth and you
get your food and clothing, you get your
hai rcuts and gl asses, and then soneone tells
you that is costing them between fifteen
hundred and eighteen hundred dollars a
nmonth; is that fair to say?

A. Sur e.

Q Besides the thirty dollars a week that
you're given by welfare do you receive any
ot her cash fromeither the Providence Police
or the Attorney General's Departnent for
spendi ng noney?

A.  No.

Q Is that what you told the Attorney
CGeneral, you don't have an [sic] drug
pr obl enf?

A. No. | used cocaine when | was on the
street, but | have no drug problem | took
care of it nyself within ny own mnd and
body. I'm no |onger dependent or need any
of that stuff. | haven't had it for twenty-

t hr ee nont hs.

Q . . . Ddyou take any trips or have
you taken any trips while you have been in
t he custody of the Providence Police?

A. Yeah. . . . | went to Florida. | went
to Florida to go to court.



Q In addition, to Florida and Mii ne has
t here been any ot her?

A. No. All I can renmenber is going to
Florida twice and Mai ne once.

The voir dire hearing took place on January 9, 1997.
The petitioner's trial began approximately two nonths |ater.
G lbert's testi nony was essential to the prosecution's case; he,
and he alone, placed the petitioner at the nmurder scene. The
petitioner's trial counsel, Dal e Anderson, was fully apprised of
what had transpired at the Broccoli/Mastrofine voir dire
hearing, and the prosecutor anticipated a full-blown attack on
Glbert's credibility. He attenpted to blunt the force of this
attack by delineating, in his case in chief, the range of
benefits that Gl bert had received. To that end, the follow ng
exchange occurred during Glbert's direct exam nation.

Q O the fifteen to eighteen hundred

dol Il ars you get per nonth, do you see any of

t hat cash, physically, yourself?

A. No, | don't get it. MWhatever bills are
incurred are paid fromthat.

Q Wuld you explain the circunstances of
your custody at this tinme?

A My famly is kept in a [sic] undisclosed

| ocation in protective custody. Mself, I'm
in a lockup situation, in the custody of the
Provi dence Police Departnment. | have a 24-

hour guard, seven days a week.
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Q And describe the facility that you're
in?

A. I live in what could be described as a

cel I bl ock area. Bars on the wi ndow, there

are three |ocked doors, successive |ocked

doors, with a [sic] arnmed guard, and | have

no access to the outside world or anything

i ke that.

As expected, Anderson mounted a vigorous challenge to
Glbert's credibility. 1In cross-exam nation, he relied heavily
on the Broccoli/Mastrofine voir dire transcript. Anderson asked
G | bert about the conditions of his confinement, his checkered
past (a sorry record that included nurder, armed robbery, fraud,
and burgl ary), and hi s wel | - docunent ed penchant for
prevarication. Anderson also inquired about Glbert's affinity
for narcotics, but Gl bert denied having used drugs since his

arrest two years earlier

On March 19, 1987, the jury found the petitioner guilty

of Valente's nmurder. He was sentenced to life inprisonment. In
contrast, G lbert received what anpunted to a ten-year
incarcerative sentence (i.e., a nomnal fifty-year sentence

with forty years suspended) for his nyriad offenses, to be
served in the protective custody of the Providence police
depart nment.

On June 11, 1988, G lbert was still serving his

sent ence. On that date, he died from a heart attack that
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occurred while he was driving unacconpanied to a skydiving
| esson. Because of the exotic purpose of the sojourn, the
absence of any police escort, and the presence of cocaine in the
vehicle, this incident touched off a furor concerning the nature
of Glbert's confinement. A spate of investigations reveal ed
that Glbert's jailers had permitted himto take extraordi nary
i berties both before and after the petitioner's trial. Many of
t hese special favors had not been disclosed to the petitioner,
including, inter alia, the receipt of suns of cash ($20, 000 over
the course of the six nonths imediately preceding the
petitioner's trial), regular access to nmarijuana, free passage
t hrough the corridors of the police station (including use of
the halls for roller-skating and access to the roof), use of a
muni ci pal courtroom for exercise, travel to Florida to see his
fam |y on two additi onal undi scl osed occasi ons, ! use of the state
attorney general's office as a reference on a | oan application,
and the aforenentioned skydiving | essons.

Spurred by these revel ations, the petitioner filed an
application for post-conviction relief in the state superior

court. See R I. Gen. Laws § 10-19.1-1. Fol |l owi ng a | engthy

During the Broccoli/Mastrofine voir dire, Glbert testified
that he twice went to Florida to dispose of pending crimna
char ges. In point of fact, he journeyed there on two other
occasi ons —once before the voir dire —to see his famly and
buy a car.
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evidentiary hearing, the hearing justice found that the state
did not fully and accurately disclose either the conditions of
G | bert's confinenment or the nature of the paynments nmade to him
The hearing justice inputed know edge of these om ssions to the
prosecution because the underlying facts were reasonably well
known to the witness protection team (i.e., the officers in
charge of Peter G lbert during his detention), who were in
fairly regular comunication with the prosecutor. Concl udi ng
that this undisclosed information was material, the hearing
justice vacated the conviction and ordered a new trial.

The petitioner's victory proved short-1lived. On
appeal, the state supreme court reinstated the conviction. It
concluded that defense counsel had sufficient opportunity to

|l earn the true facts, Mastracchio v. Mdiran, 698 A 2d at 715-16;

and that, in all events, "the prosecution was innocent of any
wrongdoing and negligence in not informing . . . defense
counsel"™ of the peculiar nature of Glbert's custodial
arrangenments, id. at 718-109. As an alternative ground of

deci sion, the court concluded that Glbert's detail ed testinmony
concerning Valente's nurder "would not . . . have been in the
slightest way affected or i npeached" by the additional evidence.
Id. at 712-13. 1In reaching this conclusion, the court described

the newly energent information as nmerely "cunulative and

-11-



i npeaching," id. at 713-14, such that its existence did not
underm ne confidence in the verdict, id. at 715.

The United States Suprenme Court refused to reviewthis
deci sion, see 522 U. S. 1123 (1998), and the petitioner ventured
to the federal district court in search of habeas relief. The
matter was referred to a magi strate judge, see Fed. R Civ. P.

72(b), who recomrended denial of the petition. See Mastracchio

v. Vose, C. A No. 98-372 (D.R 1. Mar. 15, 2000) (unpublished).
The district court subsequently adopted the nagi strate judge's
report and recommendation. This appeal foll owed.
1. THE HABEAS STANDARD

We review this appeal under the standards inposed by
the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA), Pub. L. No. 104-132, 110 Stat. 1218 (1996), and in
particul ar by that portion of the AEDPA codified at 28 U.S.C. §
2254(d) (1996). This statute permts federal courts to issue a
writ of habeas corpus at the behest of a state prisoner if the
under |l yi ng state adjudication:

(1) resulted in a decision that was contrary

to, or involved an unreasonabl e application

of, <clearly established Federal I|aw, as

determned by the Suprene Court of the

United States; or (2) resulted in a decision

t hat was based on an unr easonabl e

determ nation of the facts in |light of the

evidence presented in the State court
pr oceedi ng.
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In applying these provisions, we do not wite on a
pristine page. W first addressed the AEDPA standard in Q Brien
v. Dubois, 145 F.3d 16 (1st Cir. 1998). There, we determ ned
that this statute requires a federal habeas court first to
assess whether the state court acted contrary to a legal rule
prescri bed by the Suprene Court. 1d. at 24. We held that if
the state court correctly identified the controlling rule and
acted in accordance wth it (or, alternatively, if no
controlling rule exists), the federal court then proceeds to
determ ne "whether the state court's use of (or failure to use)

existing law in deciding the petitioner's claim involved an

‘unreasonabl e application' of Supreme Court precedent."” [d.

I n a | ater case, t he Supr ene Cour t spoke
authoritatively to the same general set of questions. See
Wlliams v. Taylor, 529 U S. 362, 402 (2000). In Wilianms v.

Mat esanz, 230 F.3d 421, 424 (1st Cir. 2000), we noted that
O Brien and Taylor were fully consistent. W then synthesized
t hese precedents, explaining that section 2254(d)(1) creates two
cl asses of covered cases: "the first category enbraces cases in
which a state court decision directly contravenes Suprene Court
precedent, and the second enbraces cases in which a state court

deci si on, although not 'contrary to' relevant Supreme Court
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precedent, nonet hel ess constitutes an 'unreasonabl e application

of relevant Supreme Court precedent.” Ild. We added that a
state court decision would be contrary to clearly established
Suprene Court precedent if that decision applies a rule that
contradicts a rule clearly articulated by the Suprene Court or
if the state court confronts a set of facts that are materially
i ndi stingui shable from an earlier Supreme Court decision, yet
arrives at a result that differs from that precedent. ld. at

424-25 (citing Taylor, 529 U S. at 406). Thus,

the key inquiry . . . is whether a Suprene
Court rule — by wvirtue of its factual
simlarity (t hough not necessarily

identicality) or its distillation of general

federal |aw precepts into a channel ed node

of anal ysis specifically intended for

application to variant factual situations —
can fairly be said to require a particular

result in a particul ar case.

O Brien, 145 F.3d at 25.

I n respect to the second prong of the nodel established
by section 2254(d)(1), we explained that "federal habeas relief
may lie in favor of a state prisoner when a state court
correctly identifies the applicable federal rule but applies it
in an unreasonable manner to the facts of a particular case.”
Mat esanz, 230 F.3d at 425. W then added:

This reduces to a question of whether the

state court's derivation of a case-specific

rule from the Court's generally relevant

jurisprudence appears objectively
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reasonable. . . . [T]he nere fact that sone

fair-mnded judges mght find a particular

outcome unreasonable does not war r ant

relief. Nor does the existence of error, in

and of itself: there is, for this purpose,

an I mportant di stinction bet ween

unreasonabl e applications and incorrect

appl i cations.
ld. (citations and internal quotation marks omtted). Refined
to bare essence, a state court decision is objectively
unreasonable only if it "falls outside the wuniverse of
pl ausi bl e, credi ble outconmes.” 1d. (quoting O Brien, 145 F. 3d
at 25).

Federal habeas review of a state court's factual
findings is simlarly constrained. A habeas petitioner can
overconme such findings only by denonstrating that they were
"based on an unreasonabl e determ nation of the facts in |ight of
the evidence presented in the State court proceeding.” 28
U S.C 8§ 2254(d)(2). O course, these words nust be interpreted

in light of twin congressional directives that "a determnm nation

of a factual issue nade by a State court shall be presuned to be

correct,” and that an applicant for a wit of habeas corpus
"shall have the burden of rebutting the presunption of
correctness by clear and convincing evidence." 28 U.S.C. 8§
2254(e)(1). Under this regime, a federal habeas court

ordinarily refrains fromrevisiting credibility determ nations
as "it would be wholly inappropriate for a federal court to
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repastinate soil already thoroughly plowed and delve into the
veracity of the witnesses on habeas review. " Sanna v. Di Paol o,
265 F.3d 1, 10 (1st Cir. 2001). A habeas petitioner therefore
must clear a high hurdle before a federal court will set aside
any of the state court's factual findings.
[11. ANALYSIS

Wthin the AEDPA franmework, the petitioner asserts
three general clainms of error. First, he asseverates that the
state supreme court unreasonably concluded that his defense
counsel knew or should have known of the cash paynments and the
condi tions of confinenment. Second, he maintains that the court
erred when it refused to i mpute knowl edge of these facts to the
pr osecut or. Third, he faults the court for deenmng the
undi scl osed evidence immterial to the jury's assessnment of
Glbert's credibility.

A. The Lack of Full Disclosure.

W will assune wthout extended analysis that the
petitioner prevails on the first of these argunments - his
asseveration that the entire gamut of the special favors
afforded to Gl bert was not fully revealed to the defense prior
to trial. While  Anderson had know edge from the
Broccoli/Mastrofine voir dire of many of these benefices (e.g.,

twenty-five to fifty jaunts to fancy restaurants, the occasi onal
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presence of alcohol in Glbert's cell, a prolonged "off-canmpus”
visit by Glbert with his famly), it seens fairly clear that
the state did not provide conplete information about either the
dazzling array of liberties that Gl bert enjoyed or the range of
perquisites that he received. The state supreme court
acknowl edged the Jlack of disclosure to sone extent, see

Mastracchio v. Moran, 698 A.2d at 713 (agreeing that "certain

details of Glbert's confinement were not revealed until after
Glbert's testinony at [the petitioner's] trial"), but
nonet hel ess found that the petitioner had sufficient overall
know edge of the | argesse extended to Glbert. To justify this
conclusion, the court pointed to the disclosures mde before
trial (including the contents of the Broccoli/Mastrofine voir
dire transcript and a | edger sheet reflecting nonies given to
Glbert). 1d. at 715-16.

There is, however, a wealth of information pointing in
t he opposite direction, nmuch of it unearthed during the several
investigations that followed Gl bert's death. Taken in the
aggregate, we think that this evidence shows beyond hope of
contradiction that Gl bert was treated nore favorably than the
defense was led to believe.

We need not bel abor the point. Certainly, Glbert's

guarded responses at the voir dire hearing hinted broadly at an
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unorthodox relationship with his jailers, but those responses,
fairly read, did not illumnate the full range of benefits that
he received fromthe state. To the contrary, G| bert perjured
hi msel f when he denied receiving |large suns of cash, see infra
Part 111 (B), and he mnim zed the liberties available to him at
every turn. The | edger sheet alluded to by the state suprene
court did not bridge these gaps. It antedated G |l bert's trial by
nore than a year —and G | bert apparently pocketed the | argest
suns of cash during that intervening period. In all events, the
| edger sheet was little nore than a series of scribbled nunbers
listed under two colums ("paid" and "unpaid"); the petitioner
(or his trial counsel, for that matter) would have had to
possess Del phic powers to divine from those hieroglyphics the
purport that the state now ascribes to them The short of it is
t hat notw t hstandi ng the high degree of deference that section
2254(d)(2) demands, the record in this case virtually conpels
the conclusion that the state supreme court unreasonably
determ ned that the prosecution, in the course of the pretrial
proceedi ngs, had adequately disclosed the favors conferred upon
G lbert. The evidence to that effect is clear and convincing.
That said, the question remai ns whether this error was
sufficiently prejudicial to warrant habeas relief. That

guestion nust be answered in the negative unless (i) the
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nondi scl osure was inputable to the prosecution, (ii) the
wi t hheld informati on was favorable to the petitioner, and (iii)
the informati on was material. In the pages that follow, we

exam ne these points.

B. The Failure to | npute Know edge.

The petitioner's second claimof error hinges on the
prem se that the state suprenme court wongly determ ned that the
prosecution bore no responsibility for any failure to disclose.
This claimturns on a line of cases that trace their roots to

Napue v. lllinois, 360 U.S. 264 (1959). The state suprenme court

found Napue and its progeny inapplicable here because this was

not a

factual situation wherein the prosecutor
could be found to have been negligent in
failing to discover and make known, for
example, G lbert's skydiving antics during
pol i ce-custody confi nenent. What we do have
instead is sinply a factual situation where,
as t he heari ng justice found, t he
prosecution was innocent of any w ongdoi ng
and negligence in not inform ng or being
able to inform defense counsel of the
several facts concerning G lbert's custodi al
confinenent that came to public attention
shortly after G lbert's unexpected death.

Mastracchio v. Miran, 698 A . 2d at 718-19. The petitioner

assails this finding, arguing that it depends on too nyopic a
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vi ew of both the | aw and the record. Concluding, as we do, that
knowl edge of information beneficial to the defendant should be
i nputed to the prosecutor whenever such know edge is possessed
by a representative of the prosecution, we detect error.

To begin, the state suprene court appears to have
m sread the findings of the |ower court. Even though the
hearing justice found that the Providence police officers had
not "suborned, instigated or encouraged Peter G lbert to
wi t hhol d evidence,” he also found that nenbers of the wtness
protection teamwere keenly aware of the nore exotic features of

Glbert's confinenent.?2 Mndful of the intense involvenent of

2For exanple, the hearing justice wote:

By the time of the Valente nurder trial, both Lt.
Tanmburini and Sgt. Oates knew that the conditions of
Peter G lbert's "confinement" were far nore |iberal
than he disclosed during that trial and during the
earlier [liquor store] robbery trial. Both police
officers were part of the "prosecution teanm because
they were in charge of Peter G lbert's custody, had
supervi sed debriefing and had advi sed the State police
when Peter G| bert provided potential evidence in the
Val ente nmurder investigation.

As of the [liquor store] robbery trial they knew
that Peter G lbert regularly left the police station
with a security escort on recreational excursions.
They al so knew t hat he had cash on his person which he
derived from the Attorney General's reinbursenment
checks. They were aware, as was the prosecutor

that Peter G | bert had regul ar extended contact with
his wife and children, even though the regularity and
extent of those visits were never made clear to [the
petitioner].
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the attorney general's departnent in Glbert's protective
custody, we conclude, as did the hearing justice, that the
Provi dence police officers who conprised the witness protection
teamnmust be treated as an integral part of the prosecution team
for the purpose of determ ning whether a failure to disclose

occurred. See United States v. WIlson, 237 F.3d 827, 832 (7th

Cir.), cert. denied, 122 S. C. 97 (2001).

As a |l egal matter, the Supreme Court precedent on this
issue is clear. When any nenber of the prosecution team has
information in his possession that is favorable to the defense,
that information is inputable to the prosecutor. See Kyles v.
Witley, 514 U.S. 419, 437 (1995) (explaining that "the
i ndi vi dual prosecutor has a duty to learn of any favorable
evi dence known to the others acting on the governnent's behalf

in the case, including the police"); see also Gglio v. United

States, 405 U. S. 150, 154 (1972) (holding that whether
nondi scl osure results fromnegligence or design, the prosecutor

i's responsible).

Gaglio illustrates this point in the context of a
prosecutor's negligent use of perjured testinony. There, an

assistant to the prosecutor secretly prom sed a witness that he
woul d avoid prosecution if he testified on the state's behal f,

but did not reveal the clandestine prom se to the prosecutor.
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Gaglio, 405 U. S. at 152-53. At trial, the witness denied the
exi stence of any such prom se, and the prosecuting attorney did
not correct the testinony. The Suprene Court made short shrift
of the argunent that the perjured testinony should be overl ooked
because the prosecuting attorney hinself did not know of its
falsity (and was, at nost, negligent in failing to discover the
truth). "A prom se nade by one attorney nust be attributed, for
t hese purposes, to the Governnment." [d. at 154.

So too Kyles, in which the Court rebuffed the state's
argument that an individual prosecutor could not be held
account abl e for evidence known only to investigators:

[NJo one doubts that police investigators
sonetimes fail to informa prosecutor of all
t hey know. But neither is there any serious
doubt that procedures and regul ati ons can be
established to carry the prosecutor's burden
and to insure communi cation of all relevant
i nformati on on each case to every | awer who
deals with it. Since, then, the prosecutor
has the means to discharge the governnent's
[di scl osure] responsibility if he will, any
argunent for excusing a prosecutor from
di scl osi ng what he does not happen to know
about boils down to a plea to substitute the
police for the prosecutor, and even for the
courts thenmsel ves, as the final arbiters of
t he governnent's obligation to ensure fair
trials.

514 U. S. at 438 (citations and internal punctuation omtted).
| mputing the investigator's know edge to the prosecutor, the

Court reasoned, "will tend to preserve the crimnal trial, as
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distinct from the prosecutor's private deliberations, as the
chosen forum for ascertaining the truth about crimna
accusations." 1d. at 440.

For purposes of the instant case, these Supreme Court
precedents make mani fest that the know edge of other nembers of
the attorney general's departnent and of the witness protection
teamnmust be inputed to the prosecuting attorney. Having pl aced
G lbert on the stand to testify on behalf of the state, the
prosecutor had a duty to learn of all the inducenments and
rewards that the state had tendered. That nmeans that he was
chargeabl e with knowl edge t hat the attorney general's depart ment
had funnel ed significant anounts of cash to Glbert in the
nmont hs i medi ately preceding the trial; that the departnment had
served as a reference for himin connection with the purchase of
a new car; and that G lbert, while incarcerated, had enjoyed
sybaritic treatnment above and beyond what had been disclosed to
the defense (e.g., two unreported trips to Florida, state-
sponsored skydiving |essons, and free passage throughout the
Provi dence police station). W therefore hold that the state
suprene court's refusal to inpute the police officers' know edge
to the prosecutor runs contrary to established Supreme Court
case | aw.

C. The Materiality of the Undi scl osed Evi dence.
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Having enlarged the dinensions of the wthheld
information to include what was known to nmenbers of the w tness
protection team we turn next to whether that corpus of withheld
i nformati on was material.?3

It is well-established that the prosecution's failure
to disclose favorable information to the defense constitutes a
viol ation of the defendant's constitutional rights only if, and
to the extent that, it deprives the defendant of a fundanentally

fair trial. See United States v. Bagley, 473 U S. 667, 678

(1985); Gaglio, 405 U. S. at 154. To scale this barrier, the
def endant nust show that the undisclosed information was

material to guilt or to punishment. See Brady v. Maryl and, 373

U.S. 83, 87 (1963).

The | evel of materiality at whi ch nondi scl osure effects
a constitutional error depends upon whether the prosecution's
failure to disclose additional exculpatory or inpeaching
evidence is sinply that, or, alternatively, results from the
prosecution's knowi ng use of false testinony or evidence. W
limed this dichotony in Glday v. Callahan, 59 F.3d 257 (1st
Cir. 1995). There, we made clear that when the prosecution

sinmply fails to disclose evidence that is favorable to the

83In turning directly to this question, we accept, w thout
further ado, that the wthheld informtion was adverse to
Glbert's credibility and, thus, favorable to the petitioner
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accused, such evidence is deenmed material "only if there is a
reasonabl e probability that, had the evidence been disclosed to
the defense, the result of the proceeding would have been
different.” ld. at 267 (citation omtted). For ease in
reference, we shall call this the Brady standard. See Brady,
373 U.S. at 87.

A different, nore defendant-friendly standard of
materiality attaches when a prosecutor has know ngly used
perjured testinony or, equivalently, has knowingly failed to
di sclose the information that would give the lie to perjurious

testi nmony. See United States v. Agqurs, 427 U S. 97, 103-04

(1976); Giglio, 405 U S. at 154. When that occurs, "a
conviction is fundanentally unfair, and must be set aside, if
there is any reasonable likelihood that the false testinony
could have affected the judgnment of the jury." G.lday, 59 F.3d
at 267. For ease in reference, we shall call this nmore |enient
standard of materiality the Agurs standard.

Here, the state suprene court used the Brady standard
across the board, requiring the petitioner to "show that there
woul d be a significant chance that the use and devel opnent of
the posttrial discovered evidence would have produced a
reasonabl e doubt in the mnds of enough jurors to avoid a

conviction." Mastracchi o v. Moran, 698 A . 2d at 7109. In this
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venue, the petitioner asseverates that the court should have
applied the nore rigorous Agurs standard to the entire body of
undi scl osed evidence (or, in the alternative, that it
unreasonably applied the Brady standard).

In order to determne who has the better of the
argunment, we nust assess the reasonabl eness of the state suprene
court's determ nation that "even though [G Il bert's] testinony
m ght have been sonmewhat msleading, it did not amount to
perjury." 1d. The court nade this determ nation based upon its
conclusion that "although G lbert did not go out of his way to
explain all the mnute details of his custodial confinement
while at the Providence police station, he did in fact answer
directly the questions as posed to hi mby defense counsel." 1d.

In so concluding, the court relied heavily on Bronston v. United

States, 409 U.S. 352, 360 (1973), for the proposition that
literally true but wunresponsive answers do not constitute
perjury.

To test the soundness of this determ nation, we nust
exam ne what G | bert was asked, how he responded, the litera
truth of his answers, and what (if any) fal sehoods were known to
t he prosecution but unknown to the defense. W reiterate that
we may set aside the judgnent of the suprenme court on this

matter only if its determ nation fell "outside the universe of
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pl ausi bl e, credible outcones." Mat esanz, 230 F.3d at 425
(quoting O Brien, 145 F.3d at 25).

We undertake this inquiry in consi derable detail since
the prosecution's knowing use of perjury, if material, "is
i nconpatible with the rudi nentary demands of justice.”" Gaqglio,
405 U. S. at 153. Indeed, a finding of condoned perjury demands
the application of a nore |enient standard of materiality not
sinmply because the knowi ng use of false testinony involves a
prosecutorial peccadillo, "but, nore inportantly because [it]
i nvol ve[s] a corruption of the truth-seeking function of the
trial process.” Agurs, 427 U S. at 104.

Upon perscrutation, one of Glbert's statenments at
trial quite obviously crosses the |line. The prosecutor,
referring to the disclosed fact that the state had regularly
rei mursed Gl bert for certain expenses, asked hi mpoint bl ank
"Do you handl e any of the cash, physically, yourself?" G bert

replied: "No, | don't get it. But the post-trial disclosures
revealed that G | bert was given a total of $20,000 in cash in
the six nonths leading up to the trial. Clearly, then, this
answer was false, and know edge of its falsity was inputable to
the prosecutor since nenbers of the attorney general's

departnment and/or the witness protection teamactual ly delivered

the cash to Glbert. That |eaves the question of whether this
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condoned perjury was material in the requisite sense, and, thus,
rose to the level of constitutional error. W shall return to
t hat question shortly.

First, however, we deal with the remainder of the
undi scl osed evi dence. In regard to those instances of
nondi scl osure, the state suprenme court determ ned that they were
not occasioned by the prosecutor's reliance on perjurious
testimony, known by him to be false yet undisclosed to the
def ense. I nasmuch as the record supports that determ nation,*?
the court did not act contrary to the pertinent Supreme Court
precedents when it concluded that those instances of
nondi scl osure (that 1is, everything except the failure to
di sclose the manifest falsity of Glbert's categorical denia
that he had received cash) warranted enploynment of the Brady

standard rather than the Agurs standard.?®

“This is not to say that Glbert did not lie in other
respects at the petitioner's trial. Wen the prosecutor queried
G | bert about the conditions of his confinement, Gl bert stated
that he had "no contact with the outside world." This answer
was literally false, but the petitioner was aware of many of
Gl bert's peregrinations (and, thus, knew of the falsity of his
response). Then, too, although the petitioner has proffered
sone evidence that G lbert used drugs while in custody and
asserts that Glbert perjured hinself when he testified to the
contrary, he has not provided any evidence that the nenbers of
the prosecution or witness protection teanms knew of any such
drug use.

SWe think it is altogether proper to segregate out the
prosecution's knowing use of perjury from its inadvertent
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We are al so persuaded that the state suprenme court did
not unreasonably apply Brady when it opined, as an alternative
hol di ng, that the nondi scl osure of this evidence "woul d not have
in any circunstance created a reasonable probability that the

jury's verdict would have been any different." Mastracchio .

Moran, 698 A.2d at 715. To support this holding, the court
cited the powerful evidence buttressing Glbert's testinony, id.
at 712-13, and noted that his story remained consistent both
bef ore and after he received kid-glove treatnment fromthe state,
id. at 718.

Thi s concl usion wi thstands scrutiny. Although Gl bert
was the sole wi tness who placed the petitioner at the scene of
the crine, his testinony relating to the petitioner's confession
was fully corroborated by other evidence. For exanple, G bert

descri bed the victimas still alive when he was thrown into the

failure to disclose other information favorable to the
def endant, and to treat those bevues separately. Perjury is to
be narrowy construed, and we nust not attach the opprobrium
that inevitably acconpanies it to statenents that do not fal
within its purview. See Bronston, 409 U S. at 360-62. Thi s
bi furcated approach does not create some strange hybrid. After
all, this is not the only situation in which an appellate court
must use different neasures of prejudice for different errors
within a single case. For exanple, on direct review in federal
crimnal cases, courts of appeals typically use one benchmark —

"harm ess beyond a reasonable doubt”™ — for errors of
constitutional magni tude and another — "substanti al and
injurious effect on the verdict" —for nonconstitutional errors.

See, e.q., United States v. Bosch, 584 F.2d 1113, 1117-18, 1122-
23 (1st Cir. 1978).
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sea —and the nedical exam ner's evidence confirned this fact.

Simlarly, Glbert tied the incident to the Janestown Bridge —
a span in close physical proximty to the place where the body
washed ashore. G lbert also recalled that the victim had a
pl astic plate in his head, and the autopsy reveal ed that such a
pl ate had been surgically inserted into Valente's skull at sone
time before the beating. Gl bert said that the victi mhad been
the petitioner's friend; Valente fit this description. Finally,

G | bert had been in Florida from 1978 to 1983 and was unlikely
to have heard such details fromanyone who was not privy to the
crine. This chain of simlarities, forged by one who would
ot herwi se have little opportunity to acquire this know edge,

strongly supports the conclusion that the jury probably would
have believed Gl bert even if the additional details of his

confinenent were fully exposed.

Furthernore, G lbert, even wthout the wthheld
information, was a sullied wtness. The petitioner's trial
counsel had a great deal of adverse information at his di sposal,
and he fiercely attacked Glbert's credibility at the trial —an
attack that included the sordid details of Glbert's prior drug
use, his extensive crimnal record, and his previous |ies under

oat h. Glbert's credibility was significantly inpeached by
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reason of this sustained assault —yet the jury neverthel ess
beli eved his account of the petitioner's boasting.

That ends this aspect of the matter. Although we m ght
wel |l have concluded differently on direct review, we are
confident that the state suprene court reached a pl ausible and
credi bl e outconme on the basis of the record. Consequently, we

are not at liberty to disturb that outcone. See Taylor, 529

U S. at 411 (holding that an erroneous, but not unreasonable,
application of Supreme Court precedent will not justify habeas
relief); Matesanz, 230 F.3d at 429 (sane).

D. The Materiality of the Perjury.

We now return to the prosecution's know ng use of
Glbert's false testinmny about the cash payments. Since the
Agurs standard of materiality obtains in respect to this
perjurious statenment, see supra, it follows fromwhat we al ready
have said that the state suprene court departed fromestablished
Suprenme Court precedent when it applied the Brady standard in
t hese purlieus. The question, then, is whether there is any
reasonable likelihood that Glbert's falsehood mght have

affected the jury's ultimte judgnment.® Agurs, 427 U.S. at 103.

The state attenpts to devalue this bit of testinony, saying
that it goes only to the credibility of the witness. That begs
t he question. See Napue, 360 U.S. at 269-70 (observing that
"[t]he jury's estimate of the truthfulness and reliability of a
given witness may well be determ native of guilt or innocence").
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On refl ection, we do not believe that disclosure of the
cash paynments prior to trial conceivably could have affected the
verdict. As the state suprene court observed, Glbert told a

consistent story all along. Mastracchio v. Mran, 698 A 2d at

718. The fact that Gl bert had staked out his position well
bef ore he recei ved any enol unments renders renote any possibility
that the jury would have thought that he had fabricated his
story in return for cash. Then, too, the unusual nature of
Glbert's testinmony (i.e., his recital of facts that only could
have been known to the perpetrator of a crime that was conm tted
while he was in an out-of-state penitentiary) makes it highly
unlikely that his truthfulness could be inpeached by informtion
t hat he was accepting nonies fromthe state. Last —but surely
not least — G lbert's credibility was a major focus of the
trial, and the jury knew that he was no choirboy. At the very
| east, G lbert was a sullied witness —and i nformati on about the
cash paynents was unlikely to have tipped the balance and
changed the m nds of those who credited his testinony. After
all, the defense and the jury knew that the state had regularly
reimbursed G lbert for certain expenditures — at a rate of
$1,500 to $1,800 per month —and the delivery of an additional

$1,000 to $2,000 per nmonth in cash derived from those
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rei mbursement checks was nmerely a further entry in the | edger of
speci al favors.

Taken in the ensenble, these factors foreclose all
reasonabl e |ikelihood that the jury, had it known of the cash
payments, coul d have reached a di fferent outcome. Consequently,
we hol d that prosecution's failure to disclose that G| bert had
received cash payments from the state was not naterial.
Accordi ngly, even though the state supreme court's failure to
apply the Agurs standard to the nondi scl osure of cash paynents
was contrary to settled Supreme Court precedent, the error was
not of constitutional dinmension. W hold, therefore, that the
petitioner's trial was not fundamentally unfair
| V.  CONCLUSI ON

We need go no further. This case involves an appal ling
chapter in the history of Rhode Island |aw enforcement — a
chapter made all the nore sordid by the ineptitude with which
t he prosecution handled its disclosure obligations vis-a-vis the
ki d-glove treatment that Gl bert received. On habeas review,
however, our function is not to punish a state for prosecutori al
m sconduct unl ess that m sconduct gave rise to a constitutional
error that prejudiced the petitioner. Here, the state's highest
court concluded that, although the petitioner did not receive a

perfect trial, he received a fair one. Despite the fact that
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the state court commtted three errors in its nmultifaceted
anal ysis, we conclude that its bottomline assessment was not
unreasonable. It follows that the petitioner has not shown the
requisite constitutional injury (and, accordingly, that the
district court did not err inrefusing to issue a wit of habeas

cor pus).

Affirned.

— Separate Opinion Foll ows —
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LI PEZ, Circuit Judge (concurring in the judgnment).
agree with my colleagues that the judgnent below should be
af firmed. | am persuaded that the state court was not
unreasonable in its conclusion that the additional undisclosed
evidence "would not have in any circunstance created a
reasonabl e probability that the jury's verdict would have been

any different." Mastracchio v. Miyran, 698 A 2d 706, 715 (R I.

1997). As the majority opinion notes, G lbert was already a
"sullied wtness" even without the undisclosed information, and
"yet the jury nevertheless believed his account of the
petitioner's boasting."” | agree that it was not reasonably
i kely that the undisclosed information could have changed the
m nds of those who believed Glbert's testinony.

| wite separately, however, because | disagree with
the majority's articul ation of the reasonabl eness standard in 28
US C § 2254(d)(1). Specifically, | take issue with its
adherence to the principle that, for a wit to issue, "the state
court decision nmust be so offensive to existing precedent, so
devoid of record support, or so arbitrary, as to indicate that
it is outside the universe of plausible, credible outcones.”
O Brien v. Dubois, 145 F.3d 16, 25 (1st Cir. 1998). M concern

here, simlar to that voiced by Judge Lynch in her concurrence

in Kibbe v. DuBois, 269 F.3d 26 (1st Cir. 2001), is that this
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particular aspect of OBrien is inconsistent wth the
reasonabl eness standard set forth in a subsequent Suprene Court

decision, Wlliams v. Taylor, 529 U. S. 362 (2000), and has thus

been overrul ed.

In Wllianms, the Supreme Court read 8§ 2254(d)(1) to
mean that a habeas wit does not "issue sinply because [a
federal] court concludes in its independent judgment that the
rel evant state-court decision applied clearly established
f eder al | aw erroneously or incorrectly. Rat her, t hat
application nust also be unreasonable.” 529 U S. at 411. The
WIilliams Court rejected the standard advanced by the Fourth
Circuit that a state court decision involves an "'unreasonable
application of . . . clearly established Federal law only if
the state court has applied federal law 'in a manner that
reasonable jurists would all agree is unreasonable."" |d. at
409 (quoting Green v. French, 143 F.3d 865, 870 (4th Cir.
1998)). The Court explained that "[t]he federal habeas court
should not transform the inquiry into a subjective one by
resting its determnation instead on the sinple fact that at
| east one of the Nation's jurists has applied the relevant
federal lawin the same manner the state court did in the habeas

petitioner's case.” 1d. at 409-10.
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In Brown v. Maloney, 267 F.3d 36 (1st Cir. 2001), a

case that we decided subsequently to O Brien w thout applying
the OBrien standard, the panel enphasi zed that t he
“unr easonabl e application” prong under 8 2254(d) (1) “reduces to
t he question of whether the state court’s derivation of a case-
specific rule from the Supreme Court’s jurisprudence on the
poi nt appears to be objectively reasonable. The test is not so
stringent as to require that all reasonable jurists agree the
state court decision was unreasonable.” 267 F.3d at 40 (citing
Wlliams, 529 U.S. at 409-10). | aminclined to agree with this
fornmul ati on. I do not believe that, read literally, the
“outside the universe of plausible, credible outcones” test of
OBrien is consistent with it.

| ndeed, | nust confess that | struggle to understand
how the QO Brien standard actually works. For exanple, that
standard coul d nean that if one court applied or could apply the
relevant federal rule in the sane manner as the state court
deci sion under review, that state court decision would not be
out side the universe of plausible, credible outcones. If so,
such a standard reduces the "unreasonabl e application” standard
to the subjective inquiry rejected in Wlliams, and effectively
requires that all reasonable jurists agree that the state court

deci si on was unreasonable. Although | recognize the sea change
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in habeas review enacted by AEDPA, | do not understand that
change to require an "unreasonabl e application” standard for 8§
2254(d) (1) that virtually insulates state court decisions from
meani ngf ul revi ew.

Agai n, however, this exception to the mjority’s
opi nion does not alter ny viewthat the majority opinion reaches
the correct result. For that reason, this concurrence i s not an
occasion to elaborate further on the exception that | note.
Eventual Iy, however, there will be a case where the formul ation
of the "unreasonable application”™ standard does mke a

difference and we will have to resolve this inportant issue.
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